Submission by the Canadian Labour Congress Re: the Marine Facilities Restricted Area Access Clearance Program

The Canadian Labour Congress (CLC) has been involved with our affiliates in the marine sector security review, for more than a year. During the various consultations with stakeholders and Transport Canada, we have taken a cooperative role to try and work with all parties to ensure the marine sector has in place, security provisions that will protect the workers, the facilities and the state from the threat of terrorism. We highlight the term terrorism as tragic events of 9/11, precipitated a security review in all modes of transportation starting with aviation almost immediately after the 9/11. The initial intent was to look at security and develop a pro-active response to terror. In the aviation side, this approach was indeed the thrust of the security review and the consultations which took place with the stakeholders. From the onset, the review in the marine sector has been substantially different. The focus has not been on dealing with terrorism, but indeed has been more of a political response to unsubstantiated reports and comments from Senator Colin Kenny. A focus which has been more about dealing with the myths of criminal elements controlling the waterfronts, than about dealing with the prevention of any terrorist threat to the marine transportation industry.

The CLC and the labour stakeholders attending the meetings over the past year, represent 10,000 workers who directly work on the docks and in marine facilities, plus thousands more workers who perform various functions and provide services within the industry. Transport Canada heard our concerns about the MFRAACP when it was first introduced as part of the Maritime Transportation Security Regulation (MTSR), which went into Effect on July 1st of this year. Furthermore labour was not the only stakeholder who voiced concerns both during both the stakeholder and the public consultation process.  

The concerns raised were sufficient to have TC remove the references to MFRAACP from the MTSR prior to it’s coming into force in July. Knowing that the issue would be coming before us again, we were prepared to enter into consultations on the MFRAACP, with the hope that the issues of contention raised by the stakeholders in the first instance would be addressed by TC when the new working document was brought back. 

Over the past 2-3 months, we have managed to make changes which better reflect the realities of the sector and those who work within it. We still have however, a number of sections of the proposal, which are unnecessary, impractical and which go to far by infringing on the privacy and human rights of those who work in the industry. 

We want to point out that the marine sector in terms of any actual or perceived criminal activity, pales in comparison to the levels of white collar crime in this country. The economic damage to Canada through white collar crime is not a major focus because it happens in the corporate boardrooms and through the tap of a finger on a computer keyboard. It seems different however when the government deals with working people who just want to work to support themselves and their families. It is taken for granted that blue collar workers can, as your document says, be suborned or may be prone to commit violent acts and therefore become synonymous with terrorists and terrorist acts. Common sense dictates that this is not the case and therefore must be reflected in the document before us. 

We have stated our opposition and our desire to see changes in the following areas of the draft proposal;

Transportation Security Clearance Process (Annex B) contains a number of areas which are more than what is required for any identification check. 

Application Process

We reference a couple of items in this section that will require the applicant to give signed authorization to invade their privacy;

a) There should be no need for anything more than a Canadian Police Identification Check. The need to provide fingerprints should not be a requirement as name recognition in CPIC even if similar names appear, has been an established practice in the past and should be all that is required in the future. Even with the issue of similar names appearing during a CPIC, the verification of the applicant’s identity does not become an onerous task.

b) A credit bureau check although easily accessible these days, should not be a criteria for receiving a clearance pass. For an individual in TC to make a judgment based on someone’s credit history, even employing other factors, is not appropriate and is subject to error and abuse.

Background Checks  

This section should only require the condition contained in the first bullet point… “a check of the Canadian Police Information Centre records”.

The other requirements listed under this section are a violation of individual privacy and infringe on the individual’s basic human rights.

TSC Assessment and Decision Making Process

Decision making in any process is crucial to its success. Unfortunately for this proposed regulation, there is a serious omission which in fact renders the entire proposal void of natural justice. 

There can be no more Canadian benchmark than ensuring that any legislation or regulation is beyond reproach when fairness and natural justice are concerned. 

Transport Canada’s proposal has only one process for review of any decision to revoke or deny a clearance. The process, as it currently stands, only allows for an individual to write to a review or advisory board after they receive a letter of revocation or denial. This board is composed of only federal government officials, including someone from the department that revoked or denied the initial application for clearance. There is no chance for an appearance before any third party. The only alternative is to hire a lawyer and file an application for review before the Federal Court of Canada.

There are few if any federal regulations currently on the books in Canada with the power to alter an individual’s career and indeed their lives that do not have an independent process for appeal.  In another proposal (Administrative Monetary Penalty Regulations), there is a separate Tribunal for companies and individuals to appeal monetary penalties levied for breaches of transport regulations. 

There can be no justification for a department of the federal government to propose a regulation without an appeals process. TC is proposing a regulation which may penalize an individual in a massive financial way, as well as other ways which may be more life altering than anyone can imagine. At the same time you are telling Canadians that the government of Canada believes it is totally within our Canadian values to have no chance for justice unless you can afford a lawyer who has experience before the Federal Court of Canada.  We are confident that TC will make the necessary changes in a revised document to ensure that natural justice will prevail 

We cannot support any regulation which denies or revokes employment, without a process for third party review.

Designated Positions

We have acknowledged that there may be a requirement for a number of positions to be designated as requiring clearance through a revised MFRAACP. We also acknowledge that the current provisions are substantially different than those contained in the original version of the proposal. There remains however, a serious problem with respect to those positions TC has identified as requiring a MFRAACP pass.

TC has proposed a blanket designation for “yard planners and checkers” as well as yard supervisors, rail supervisors and dock or walking foremen.

Referencing your definition of “designated positions”, we find the following “designated positions means any position, by virtue of its duties, that could give the person occupying the position, the ability to affect the security at a port or marine facility”.

This broad brush approach for the above mentioned positions is not appropriate. We believe that we have demonstrated through oral evidence at the stakeholder meetings as well as visual evidence at the ports, that not all positions in these categories have the “ability to affect the security at a port or marine facility”. We feel that there needs to be more discussion around this issue and would request that those discussions take place between Labour and TC before the proposal goes to Gazette l.

Restricted Areas
Restricted area and specifically R2 designation, creates a problem only as it is being applied to cruise ships. Although we understand the importance of ensuring the highest level of security around cruise ships, we are all aware that the security which currently exists, both through the cruise lines themselves and through current security provided by the facility operator and/or law enforcement agencies, is at an extremely high level. We therefore are at a loss to understand why workers who for short periods of time, load or off load baggage and stores, need to go through the MFRAACP process. 

We propose that the workers who enter the ship side area to perform duties which are only part of their overall responsibilities, be given a temporary pass or be escorted for the times they will be working in these areas. From a practical point of view, this is a solution which benefits everyone and will cause little or no problems for the ship owners, facility operators or the employees.

It is also important to note that TC cannot propose a regulation which creates  a restricted area land side adjacent to a ship, while at the same time have no provisions in this or any other regulatory initiative, to deal with the obvious lack of security water side. To do so will only confirm suspicions that this exercise is directed at workers and has nothing to do with security.

Customs Controlled Areas

We are unclear as to the status of the Customs Controlled areas. Our position is clearly there is no need for anyone other than those officers from CBSA to go through a clearance program. Again we have a situation where workers will be required to enter an area for short periods of time, which may be an R2 designation.

The workers can be given a temporary pass or they can be escorted or considered as being escorted by the CBSA officers in attendance in the controlled area.

Minister’s Authority 

Labour finds it disconcerting that the sections on “restricted areas” and “designated positions” contain wording which gives the minister authority to designate further “areas” and “positions” that is in the public interest and is likely to enhance marine transportation security. 

We find this, on the surface, to be carte blanche for the current or any future minister to make changes without further stakeholder consultation. This would make the current stakeholder and public consultation process simply a public relations exercise and have no serious value. Any future changes must be subject to stakeholder and public input. 

As this proposal is regulatory in nature there is no requirement to go before parliament. The only way for the public to oversee the process and any subsequent changes is to bring those changes back to the public domain through stakeholder and if necessary a public consultation process.  

Other Issues

Prior to concluding we would like to bring additional issues to the attention of TC.

Empty Containers:

Through oral submission and during port tours, Labour has demonstrated the lack of security in some ports, with respect to the treatment of empty containers. If we are to take security seriously we need to look at this issue and rectify those areas which do not have dock workers checking empty containers to ensure that they are indeed without contents.

Access to Movement of Containers

Again Labour demonstrated a security problem with respect to the movement of containers and particularly in the Port of Montreal. Some years ago the port of Montreal eliminated checker positions which were responsible to ensure that containers were directed to the correct trucks for removal from the port. It appears that we are now faced with the situation where truckers can come onto the docks in Montreal and point out any container they want from a pile and instruct the equipment operator to load it onto a flat bed truck. At the same time we want invasive background checks fro various workers in the ports, we allow outside drivers to come in and pick and choose from a “buffet lunch” of containers. The logic escapes us.

Ship Access by ITF Inspectors

For untold years there has been the ability for the International Transportation Workers Federation Inspectors to board ships in port in order to speak with the foreign crew members. This right allowed for the ITF to ensure that Health and Safety laws and regulations were being followed. It also ensured that any problems regarding crew treatment, medical attention and access to shore leave were being addressed. 

We have identified during recent public consultation meetings that even before this new regulation is finalized that some ship captains are withholding permission for the ITF inspectors to board ships and are requiring that they be notified in advance before permission will be considered. 

TC Canada must deal with this issue to ensure that there will be no interference with ITF inspectors in the performance of their duties. Without the ability to have quick access to board ships, the door will be left open for seafarers to be subjected to intimidation and threats. Advance notice requirements will allow the ships captain and officers to hide or alter problems which may affect the crew member safety or health. Ships that fly flags of convenience from countries which have less than a stellar record when it comes to the treatment of workers must not be able to avoid scrutiny when workers lives may be at stake. Canada cannot be complicit in that avoidance through an action or inaction on its part.

Conclusion

On behalf of the Canadian Labour Congress and nearly 3 million workers we represent nation wide and the near 40 thousand workers in the marine industry, we ask that Transport Canada look seriously at the concerns we have raised.

 At the outset of this process, we made a commitment to work with TC and all stakeholders to review security in the marine sector. We think we have taken great pains to look in depth at all aspects of security and have tried to suggest numerous ways to ensure terrorists will not have easy access to our ports. 

We have to remember that this exercise was developed as a result of the 9/11 terrorist actions in New York City. It is our strong feeling that a political agenda to witch hunt some mythical criminal element has overtaken the process. We strongly urge TC to refocus on our original intent and finalize a practical regulation which will be good for the sector and all stakeholders. 
