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Submission to Transport Canada

Re: Proposed Amendments to Marine Transport Security Regulations  through a Marine Facilities Restricted Area Access Clearance Program
The International Longshore and Warehouse Union – Canada (ILWU - Canada) represents over 3,500 workers employed at all of the main ports and marine facilities on Canada’s Pacific Coast in the province of British Columbia.  Our members are employed in diverse occupations for the administration, operation and maintenance of these facilities, and the guidance and tie-up of vessels – the clerical, administrative, and technical workers employed by port authorities; the dockside cargo handlers, checkers, specialized heavy equipment operators, skilled tradespeople, cargo handling planners, and dock and walking foremen; the cargo samplers and testers; and the dispatchers and support staff for vessel piloting. TC \l1 "
 TC \l1 "
§ 
The focus of this submission is to respond to Transport Canada’s September 13, 2004 “discussion paper” titled Restricted Areas and Marine Facilities Restricted Area Access Clearance Program (MFRAACP) Implementation at Canadian Ports and Marine Facilities, in particular the proposed MFRAACP Implementation Strategy with respect to the requirement for persons who occupy positions in the main ports and marine facilities on the East and West coasts of Canada to obtain Transportation Security Clearance in order to seek and retain employment at those facilities.
§ 
ILWU – Canada has participated in Transport Canada’s regional public consultation meetings over the past month and has not been persuaded by the information provided during those sessions to change its strong opposition to the proposed Transportation Security Clearance requirements of the Restricted Area Access Clearance Program.
§ 
The proposed mandatory Canadian security clearance measures for port facility workers, as a condition of employment, are not required under the voluntarily adopted International Ship and Port Facility Code of the International Marine Organization, and have not been vetted by the International Labour Organization.  They are therefore excessive by international standards.
§ 
What we find most offensive to the individual rights, freedoms and privacy of our members are the following:
1) 
The Transportation Security Clearance application process whereby individual workers must apply and reapply every five years, and provide all necessary documentation; and the excessive requirement for personal and family information (unspecified information on spouses, parents & spouses parents; names and addresses of post secondary institutions attended; five years of residential, employment and international travel history).

2) 
The broad unlimited scope of permission required to be given by port workers for security agencies to collect and disclose sensitive personal information (Canadian Police Information Centre records, credit history, law enforcement records & convictions, immigration records, “any and all information that will facilitate an assessment by CSIS”).  Mere failure to agree to this excessive invasion of personal information privacy will give cause for denial of clearance and result in loss of employment.

3) 
The unjustified criminal and security intelligence background checks that will be conducted by police and security agencies (CSIS, RCMP databases for “known criminal associations”).

4) 
The highly subjective and fundamentally unjust security clearance assessment criteria to be used (convictions for offenses, criminal associations, misuse of a restricted area passes, “a propensity to aid and abet those likely to be involved in terrorism”, “at risk to be prone or induced to commit an act or assist to commit an act”, “a propensity to be bribed or blackmailed”), and for which there is no defense save for violation of fundamental rights and costly individual application for judicial review.

5) 
The immediate and long-term employment security consequences of failure to obtain Transport Canada security clearance – initially and every five years.  The lifetime careers of skilled productive employees can be summarily terminated, and a host of employment and retirement benefits lost without compensation.

6) 
The summary denial of clearance for continued employment based only on suspicion and without formal charges and conviction through the process of a fair hearing.  This constitutes an unwarranted suspension of the due process of law.

7) 
The unjust reversal of onus placed on individual port workers to prove that their failure to obtain or retain security clearance (and consequent loss of employment) has no basis in fact or is unreasonable.  Workers must prove their innocence after being  presumed guilty, and denied security clearance and work on the basis of presumed guilt.

8) 
The tremendous potential for waterfront employers to abuse the security clearance system for their own purposes so as to circumvent the collective agreement rights of union members and cause them to be unjustly disciplined or terminated.

9) 
The potential violation of collective bargaining rights for waterfront unions under the provisions of the Canada Labour Code and negotiated collective agreements.

§ 
Our opposition to the proposed security clearance requirements is further reinforced by the complete absence of employment and earnings maintenance guarantees for port workers who are denied security clearance or have their security clearance suspended or revoked.
§ 
Notwithstanding the proposed limitation of Transportation Security Clearance to “designated positions” which, by virtue of their duties, “could allow a person occupying a position with the ability to affect the security of the a port or marine facility” (discussion paper, pages 8 & 9 and Annex A), most of our waterfront members working in port facilities are potentially impacted by the proposed Transportation Security Clearance requirements, because it is also proposed that the Minister may designate any other area or position as requiring security clearance if such is deemed “in the public interest and likely to enhance marine transportation security”.  In any event, a significant number of the Port of Vancouver positions occupied by our members have been proposed to be designated in the regulation at this time.  Undoubtedly many others will added to the designated positions list in due course. 
§ 
These new port personnel mandatory security clearance measures are far too serious an infringement on the fundamental rights and freedoms of Canadian workers to be the subject of regulation by ministerial decree under the ten-year-old Marine Transportation Security Act, and should instead be placed before the Parliament of Canada as proposed legislation so that there can be open debate in the House, parliamentary committee hearings can be held, and a vote conducted by democratically elected and accountable members of parliament.  In this regard it is to be noted that the United States of America, the main target of international terrorism, in 2002 considered measures of a similar nature to be sufficiently serious and significant to be placed before the U.S. Congress for approval.
§ 
The 60,000 member ILWU in the United States took essentially the same position that we now take, when it appeared before the Coast Guard and Maritime Transportation Subcommittee of the U.S. House of Representatives on February 13, 2002, during hearings on Security Credentials of Port Personnel (S.1214).  The U.S. security measures for port personnel, which the ILWU – U.S. opposed, included similar offensive criminal background checks with inadequate due process and confidentiality protections.  This kind of measure, argued the ILWU, would have the effect of treating American port workers as suspects – as the potential enemy – would impose unfair penalties, and would violate constitutional protections including due process and the prohibitions against double jeopardy:
The basic problem with S. 1214 is that it places unwarranted suspicion and burdens on American port workers by requiring criminal background checks – checks that lack adequate due process and confidentiality protections – while providing completely inadequate measures for the inspection and screening of foreign ships, foreign crews and foreign cargo.

…American port workers are not the enemy or the problem.  After the unspeakable terrorist crimes at the World Trade Centre and the Pentagon, longshore workers have worked cooperatively with the Coast Guard and law enforcement to heighten security and to contribute to the effort to secure our ports and surrounding communities from these threats.  This response, of course, is nothing new.  ILWU members have always done more than their part in providing our country with highly productive and secure commercial ports in times of war and national crisis.

It is absolutely contrary to the facts and to the goal of maintaining secure seaports to treat longshore workers as security risks.  Longshore workers are the front-line defense to terrorism in our ports and a critical part of the solution for keeping our ports safe and secure.  It is the well-established longshore workforce that knows how things work best in the ports and, perhaps more importantly, knows who belongs where in the marine terminals.  It is ILWU members who are best able to detect and report suspicious and unusual activity in the ports.  The government should, therefore, enlist these dedicated workers as partners rather than as suspects in the efforts to secure our national ports.

…The ILWU and its members, therefore, believe that background checks on incumbent longshoremen, who have proved their reliability as productive workers, is misguided.  It should be self-evident that any disqualification or denial  of waterfront employment would wrongly impose unfair penalties on the very people who have served the maritime industry and who face the greatest personal and financial risks should terrorism strike U.S. ports.  In addition, disqualifying incumbent workers from their jobs, which they have successfully performed safely and securely, based on past crimes for which they have already received the legally appropriate penalties, would violate constitutional protections, including due process and the prohibitions against double jeopardy and ex post facto laws. 

(from testimony of Peter Peyton on behalf of the ILWU before the Coast Guard & Maritime Transportation Subcommittee of the U.S. House of Representatives, Feb. 13, 2002)
§ 

ILWU - Canada concurs with the ILWU – U.S. in the main points of their submission to the U.S. Congress: port workers must not be treated as suspects, must not be disqualified from or denied waterfront employment, must not receive totally unfair and unwarranted penalties which have nothing to do with their work performance, and must retain all of their constitutional, labour code, collective agreement, personal privacy and human rights under any measures to improve port facilities security.
§ 
As contained in our January 16, 2004 submission in respect of Transport Canada’s November 26, 2003 draft Marine Transportation Security Regulations, there is nothing in the September 2004 Transportation Security Clearance proposals for designated positions in ports to ensure that our members will not lose their employment on the basis of concerns that go well beyond those of preventing terrorist acts in restricted access areas.
§ 
It is our submission that Transport Canada’s consideration and adoption of these regulatory amendments is in any event premature given the recently expressed concerns of the Privacy Commissioner of Canada,  Jennifer Stoddard, in light of increased security measures and consequent information exchange internationally.  In a statement issued on August 18, 2004 Commissioner Stoddard recommended that a number of new measures be undertaken to better manage the cross-boarder flow of personal information.  Included in her recommendations are: a) a review by the federal government of the Personal Information Protection and Electronic Documents Act and the Privacy Act to ensure that the highest standards of privacy protection relating to the cross-boarder flow of personal information are met; and b) enhanced federal/provincial/territorial cooperation in privacy protection and the promotion of a multi-stakeholder dialogue (private sector, civil society and other institutional partners) on privacy issues of national significance.  Stated Commissioner Stoddard: “We must collectively seek a balance between the requirements of national security, the need for public safety and the conditions of an open and efficient economy.”
§ 
Transport Canada’s proposed security clearance measures are not only premature in light of Privacy Commissioner Stoddard’s call for government review and a national dialogue on privacy and security issues, they are clearly unbalanced and, in the words of Canadian Labour Congress President Ken Georgetti, are “over-the-top” to the point of putting the quality of life and the employment security of thousands of waterfront workers at great risk.
§ 
Of further extreme concern to our members is the public acknowledgement of Transport Canada intelligence staff that personal background information gathered for the purposes of Transportation Security Clearance will be shared with foreign government intelligence agencies.  This intended use of port employee security clearance information is wholly unjustified, and unacceptable to Canadians, particularly in light of the horrendous and unjustified treatment given to Maher Arar by U.S. and Syrian intelligence and security authorities as a result of Canadian security authorities sharing background information on that Canadian citizen with those foreign authorities.
§ 
ILWU – Canada has willingly and completely cooperated with Transport Canada, the Vancouver Port Authority, and the port’s employers, to implement for the July 1, 2004 ISPS Code deadline for all waterfront employees, a new marine industry Restricted Access Pass and identity card issued by the port authority, with a facial image and name identification verified by port employers.  It is our submission that this identification program is more than adequate security for the majority of port workers who must access restricted port facilities in order to perform their job.
· 
It is our assessment that the powers that be want these draconian dictatorial measures as much for the purpose of cleansing the ports of Canada of “undesirable” workers as for the purpose of counteracting the threat of terrorism, and that the undesirability of some workers has nothing to do with the threat of terrorism.  From our perspective this is about a carefully veiled employment discrimination policy through the application of various types of stereotyping and profiling – racial, political, union activist, etc.
· 
We would remind the Minister and the Government that while there has been wave after wave of media speculation and political hyperbole about supposed crime on the Vancouver waterfront among union workers, there has never been evidence to substantiate these destructive rumors, or to convict anyone, or to persuade any government that an inquiry into waterfront crime was necessary.
· 
We would also remind the Minister and the Government that when Prime Minister Paul Martin traveled to Russia on October 11, 2004 to meet with President Vladimir Putin, he committed to take up the issue of the Russian government’s recent excessive anti-democratic measures in response to terrorist attacks in Russia.  Responding to a letter to President Putin signed by 100 international leaders concerned that Russia was leaning toward and authoritarian regime, Prime Minister Martin stated to reporters that the issue of human rights in Russia is “something of a concern”, and that he would speak to President Putin about a deteriorating human rights climate.  Prime Minister Martin went on to state that it is important to be very supportive of the Russians in terms of the difficulties they are dealing with, “But at the same time we (must) be very clear as to our perspective on freedom of actin, freedom of expression.”
Prime Minister Martin then stated that “… human rights violations are not the way you’re going to deal with terrorism.” (CBC News, 11 Oct. 2004)

Following their meeting Prime Minister Martin and President Putin issued a statement which included the following:  “We stress that all our actions against terrorism shall be conducted while observing international norms concerning human rights and refugees’ rights, as well as the norms of international humanitarian law.” (CBC News, 12 Oct. 2004)

It is our submission that Transport Canada’s proposed Security Clearance regulations for port workers do not conform with the standards of individual human rights and freedoms which our Prime Minister has recently espoused support for in respect of appropriate anti-terrorist measures.

· 

Finally, we would urge the Minister to be guided in these matters by a recent statement from the eminent former supreme court Justice Louise Arbour:
“It is incumbent upon all of us to ensure that the prevention of terrorism is not pursued with a single minded zeal that leads us to give up our freedom in exchange for our security.”


Respectfully submitted, this October 21, 2004,


Tom Dufresne
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